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RECOVMENDED ORDER

Notice was provided and on May 2 and 3, 2007, a fornal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes (2006). The hearing | ocation was the offices of the
Di vision of Adm nistrative Hearings, The DeSoto Buil ding, 1230
Apal achee Parkway, Tall ahassee, Florida. The hearing commenced
at 9:00 a.m on each day. The hearing was held before by
Charles C. Adans, Adm nistrative Law Judge.
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For Petitioner: Jame Ito, Esquire
Wayne Mtchell, Esquire
Departnment of Health
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265



For Respondent: Mary K. Sinpson, Esquire
Kat heri ne B. Chapnman, Esquire
Gui | day, Tucker, Swartz & Sinpson, P.A
1983 Centre Point Boul evard, Suite 200
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUE

Shoul d di scipline be inposed agai nst Respondent's |icense
to practice dentistry for violation of Section 466.028(1)(x),
Fl orida Statutes (2004)?

PRELI M NARY STATEMENT

On July 24, 2006, in Case No. 2005-67102, before the Board
of Dentistry (the Board), the Departnent of Health (DOH) brought
an Adm nistrative Conpl ai nt agai nst Respondent accusing her of a
violation of the statute referred in the Statenent of the Issue.
The Admi nistrative Conplaint was prem sed upon the care
Respondent al |l egedly provided Patient L.E. on tooth nunber
t hirty-one.

As a consequence Respondent is alleged to have viol ated
Section 466.028(1)x), Florida Statutes (2004), in that:

a. Respondent failed to conpletely obturate
the canal s of tooth nunber 31 on or about
June 28, 2004, and/or Decenber 13, 2004;

b. Respondent proceeded to performa
bui | dup on tooth nunber 31 before retreating
t he i nadequately filled root canal on or
about July 6, 2004;

c. Respondent seated a final crown on a

poorly filled root canal tooth nunber 31
after the June 28, 2004 root canal ;



d. Respondent failed to record that she
cenented the final crown, or the date she
cemented the final crown on tooth nunber 31
after the June 28, 2004 root canal; and/or
e. Respondent failed to record what
i nstrunmentation took place, how nmuch | onger
the canals were instrunmented or what was
renmoved during root canal therapy on or
about Decenber 13, 2004.
Respondent was provi ded several options in addressing the
Adm ni strative Conplaint by executing an El ection of R ghts
form She chose the third option. That option was to dispute
the allegations of fact contained in the Admi nistrative
Conpl ai nt and the | egal conclusions drawn fromthe factual
al | egati ons. Respondent asked that she be heard in accordance
with Section 120.569(2)(a) and 120.57(1), Florida Statutes
(2006), by an adm nistrative |aw judge to resolve the dispute.
On February 23, 2007, DCH forwarded the case to the
Di vision of Administrative Hearings (DOAH), to assign an
adm ni strative |law judge to conduct a hearing in accordance with
Respondent's request for formal hearing. The assignnent was
made by Robert S. Cohen, Director and Chief Judge of DOAH in
reference to DOAH Case No. 07-0974PL. The assignnment was to the
present adm nistrative | aw judge.
On March 8, 2007, Respondent filed a Response to

Adm ni strative Conplaint detailing her perception concerning

Patient L.E.'s care and treatnent.



On April 5, 2007, Petitioner filed a Mdtion to Take
Oficial Recognition of Section 466.028(1)(x), Florida Statutes
(2004), and Florida Adm nistrative Code Rules 64B5-13. 005 and
64B5-17.004. A tinely response to the notion was not filed. On
April 16, 2007, the notion was granted. On April 18, 2007,
Respondent filed an Objection to Petitioner's Mdtion to Take
Oficial Recognition. On that sanme date Petitioner filed a
Motion to Strike Respondent's untinely objection to Petitioner's
Motion to Take O ficial Recognition. The objection and notion
to strike are noot.

On April 25, 2007, Respondent filed Mdtions in Limne
regardi ng the adequacy of the dental reports pertaining to the
Patient L.E.; regarding tel ephone calls, and regarding Met-Life
records. On that sanme date Petitioner filed responses to each
of the Mdtions in Limne. The notions were disposed of as
expl ained in the hearing transcript.

Consistent with an Order of Prehearing Instructions, the
parties filed informati on concerning, anong other subjects, a
stipulation of facts. Those factual stipulations arrived at in
the prehearing subm ssions and upon di scussion at hearing are
reported in the Findings of Fact to this Recormmended Order.

Petitioner presented Patient L.E., Respondent, M kki Bates
and Harold Haering, D.D.S., as its witnesses. Petitioner's

Exhi bits nunbered 2, 3, conposite 4, and 5 were adm tted.



Petitioner's Exhibits nunbered 1, 6, 7, and 8 were denied

adm ssion. Respondent testified in her own behalf and presented
the testinony of CGeoffrey Weihe, D.D.S. Respondent's Exhibits
nunmbered l1la, 3, 3a, 3b, 3c, 8 and 11 were adm tted.

Respondent's Exhibit nunbered 11 is the deposition transcript of
Reid Hnes, D.D.S. All exhibits admtted and denied are
transmtted with this record.

On May 18, 2007, a three-volunme hearing transcript was
filed. On May 29, 2007, the parties filed Proposed Reconmended
Orders. The Proposed Reconmended Orders have been considered in
preparing the Reconmended Order

FI NDI NGS OF FACT

Sti pul ated Facts

1. Petitioner is the state departnent charged with the
regul ation of the practice of dentistry pursuant to Section
20.43, Florida Statutes, and Chapters 456 and 466, Florida
St at ut es.

2. Respondent is Jenny Davenport, D.D.S.

3. Respondent is a licensed dentist in the state of
Fl ori da, having been issued |icense DN 13321.

4. Respondent's mailing address of record is 7955 Dawsons

Creek Drive, Jacksonville, Florida 32222.



5. On or about June 17, 2004, Patient L.E. presented to
t he Respondent conpl ai ning of pain associated with tooth nunber
thirty-one. The Respondent perfornmed a conprehensive
exam nation, took an X-ray, renoved existing internedi ate
restorative material, placed a cavit, prescribed an antibiotic
and pain nedi cation, and schedul ed Patient L.E. for root cana
treat nent.

6. The Respondent provided root canal treatnment to
Patient L.E. on or about June 28, 2004.

7. Patient L.E. returned to the Respondent on or about
July 6, 2004, for crown preparation of tooth nunber thirty-one,
whi ch t he Respondent perforned.

8. On or about July 28, 2004, Patient L.E. presented to
Respondent for seating of the final crown;, however, the
Respondent was dissatisfied with the permanent crown; therefore,
she seated the crown with tenmporary cenent and instructed the
lab to fabricate a new pernmanent crown.

9. On or about Novenmber 16, 2004, Patient L.E. presented
to the Respondent for a prophylaxis and conplained of pain in
the |l ower right side of her nouth.

Care and Treatnment of Patient L.E.: The Patient's Recoll ection

10. As established by the patient's testinony, when first
seen by Respondent, Patient L.E. was not experiencing pain.

When the patient returned for a visit it was determ ned that she



needed to have a root canal perforned on tooth nunber thirty-
one. The procedure was perfornmed. The patient was left with a
tenporary crown and an appoi ntnent nade to have a per manent
crown seated.

11. Upon the next visit the permanent crown did not fit
well. Respondent left the patient with a tenporary sol ution.

12. The patient returned in Novenber 2004 for a cleaning
and she recalls, that at the tine of the appointnment, the crown
on tooth nunmber thirty-one had been set, as she refers to it, or
seated. In Novenber 2004 the patient was of the opinion that
tooth nunmber thirty-one had a permanent crown. At the Novenber
2004 appoi ntnent the patient was experiencing sensitivity in
tooth nunber thirty-one. However, before going to her
Novenber 16, 2004 appointment for cleaning, the patient had not
conpl ai ned of sensitivity in tooth nunber thirty-one. The
nature of the sensitivity was a response to cold. She describes
the nature of the disconfort as other than "really pain" [sic].
According to the patient, Respondent decided that tooth nunber
thirty-one needed to be retreated. The patient was not certain
why that was necessary. As the patient recounts the
conversation, Respondent expl ained that she was going to retreat
tooth nunber thirty-one because of the sensitivity, in

particular that she was going to retreat the root canal.



13. The patient returned on Decenber 13, 2004, and the
root canal on tooth nunber thirty-one was retreated. The
pati ent has no recoll ection of an appoi ntnent being set for a
| ater date. She realized that there was a necessity for a
permanent crown to be "set again," referring to the need to seat
a new permanent crown. The patient recalls Respondent's taking
anot her permanent crown off before retreatnent. When the
patient |eft Respondent's office on that date, the area where
treatment was perfornmed felt nunb. She left the office with the
understanding that the treatnent had been concluded, with the
exception of the need to replace the crown. The patient assuned
that the retreatnment had been conpl eted on Decenber 13, 2004,
but no one told her that specifically, to her recollection.

14. Over tinme she began to experience pain that got worse
wi th the passage of tine.

15. The pain that the patient was eventual |y experiencing
was described by her as "absolutely unbearable.” 1t was
constant in nature, a "throbbing pain."

16. The patient tried to contact Respondent's office
several times. She explained to soneone within the Respondent's
office that the pain killer prescribed, Vicodin, was not
wor ki ng. The patient describes people answering the

Respondent's of fice tel ephone but w thout providing an adequate



response to her needs. The patient |eft nmessages with the front
desk. She was advised to take Advil.

17. Around the tine that the patient was having probl ens
with pain after the Decenber 13, 2004 retreatnent, she recalls
havi ng a conversation wth Respondent on the tel ephone but not
the specifics of their discussion.

18. Patient L.E. contacted Dr. Reid Hnes, a dentist in
Pace, Florida, who had treated her before. That dentist saw her
and addressed her problemby relieving the pain and redoing the
root canal

19. \When the patient saw Dr. Hi nes on Decenber 16, 2004,
he relieved her pain and then she returned to receive further
treatnment, as she recalls.

20. Patient L.E. picked up a crown from Respondent's
of fice, that she believed was necessary to be carried to her
appointnment with Dr. Hnes. At the tinme she picked up the
crown, she al so obtained her patient records from Respondent's
office. After that she did not return to Respondent's office.
The patient renenbers signing a formrel easing the Respondent
fromproviding future treatnent and rem nding the patient, that
if the crown that she had picked up were to be destroyed, she
woul d have to pay for another. The formreferred to the fact

that the treatnment had not been conpl et ed.



Respondent Expl ai ns t he Treat nent

21. The Respondent attended the University of Puerto Rica
for her undergraduate education. She attended dental school at
Rutgers University and received her D.D.S. in 1992. Respondent
is licensed to practice dentistry in New Jersey, as well as
Fl ori da.

22. During her practice Respondent has perforned as nmany
as five-to-six root canals a week.

23. Respondent recalls seeing Patient L.E. on April 29,
2004, for a consultation. The nature of the conplaint was
di sconfort or sensitivity in the lower right side. The patient
want ed a conpl ete exam nation and X-rays.

24. The patient was seen for prophylaxis (cleaning) on
May 13, 2004.

25. The patient returned on June 17, 2004. At that tinme
preexisting internmediate restorative material was renoved and
tenporary material was placed on tooth nunber thirty-one. The
di agnosi s was "hot tooth, hyper-sensitivity." This neant that
t he tooth, even under anesthesia had synptons of either pain or
tenperature. The recommendation for future treatnent was a root
canal .

26. On June 28, 2004, the root canal treatnent was
provi ded. The patient was anest hetized. A clanp and a rubber

dam were placed prior to the provision of anesthesia. The tooth
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was opened up to allow access to the pulp. That section of the
tooth was renoved. Files were used to |ocate the root canals.
An X-ray was taken to ascertain the extent to which the files
had reached within the roots. The length(s) of the canal(s) was
determned with the use of an apex |locater. The tooth was
irrigated. Wing a series of files fromthe smallest, to w der
files in wdth, the canals were flared fromthe top of the tooth
to the apex of the tooth. A cone(s) was placed and anot her X-
ray taken to confirmthe neasurenents wthin the cone. Cones
were placed at each canal with cenent and | aterally condensed by
using heat. Then buildup material was used, a resin, to
conpensate for |oss of tooth structure and enanel .

27. In conbination, the matter of determning the |ength
of canals was associ ated wi th radi ographi c neasurenents with a
file and by use of an apex locator. The starting point for this
process is the coronal part of the tooth, the top portion. Each
file has a rubber stopper on it to provide a guideline for
nmeasurenent. The endpoint of the nmeasurenent is the apex. The
calibration for nmeasurenent is in mllineters.

28. These procedures were utilized by Respondent to treat
Patient L.E. The neasurenents for Patient L.E were the distal
canal 15 mllineters; the nesial buccal canal 16 mllineters and

the nmesial |ingual canal 16 mllineters.
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29. In looking at a postoperative X-ray to determne if
the root canal treatnent was adequate, Respondent | ooks at the
length of the fill in proportion to the length of the root. She
al so | ooks at any radi ol ucency around the root. |If found, this
is an indication of infection around the tooth. Based upon what
a textbook says, Respondent believes that fill material placed
in aroot canal that is 0.5 mllineters short of the apex woul d
be consi dered accept abl e.

30. Looking at the X-ray depicting the postoperative
condition after providing the endodonic treatnment on June 28,
2004, Respondent expressed the opinion that the fill material in
each root extended all the way to the radi ographic apex. Wen
referring to the apex of the root, she neans by that the end of
the root. In this context Respondent nentioned the overlap of
two roots, in tooth nunber thirty-one.

31. In reference to the June 28, 2004 postoperative X-ray,
Respondent acknow edges that she can visualize where the roots
end but the apex cannot be seen.

32. The patient returned on July 6, 2004. Tooth nunber
thirty-one was prepared for fabrication of a pernmanent crown.
The i npression was taken. A shade was selected and the
i npression then sent to the |aboratory. The patient was |eft

with a tenporary crown.
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33. On July 28, 2004, the patient returned. Respondent
was not satisfied with the fit of the permanent crown that had
been fabricated. An inpression was made to prepare a new
permanent crown. In the interimthis first permanent crown was
used as a tenporary. It was not permanently cenented.

34. On Novenber 16, 2004, Respondent saw the patient
again. Prophylaxis, (cleaning) was done and two periapical X-
rays were taken. Respondent reviewed the X-rays. The X-rays
reveal ed the crown that was placed July 28, 2004 cenented with
tenporary cenent and the root canal treatnent that had been
provi ded earlier on tooth nunber thirty-one were nornmal,
according to Respondent. Based upon the patient's conpl ai nt
Respondent had ordered the X-rays. Although the X-rays appeared
normal, the patient was not satisfied, as Respondent recalls.
Respondent gave the patient the option to retreat the root canal
at no cost. This offer to retreat the root canal when the X-ray
appeared normal was not a comon practice by Respondent. On
this date, explaining the patient's condition, the Respondent
told her that the tooth was going to be sensitive for a tine and
she woul d have to await the outconme. The patient was not
satisfied with that explanation and wanted sonet hi ng done about
it, as Respondent contends. The only other choice was

retreat nent.
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35. The patient returned on Decenber 13, 2004. At that
time the crowmn was renoved, one of the canals was opened and a
retrieval of the material in the roots commenced. The work was
not conpleted. Wat was left to be done, according to the
patient record, was referred to as RCTIII, which Respondent
expl ains nmeans that the canals would be filled and seal ed at
another tinme. The reason for putting off the treatnent was that
Respondent was concerned with "the patient's state of mnd, as
far as she felt at the nonent. She was not confortable.” This
refers to the lack of confort on the part of the patient.
Respondent goes on to say "her body | anguage indicated to ne
that she would not want ne to proceed with what | was doing."
There is no recoll ection by Respondent that the patient was
asked if the patient preferred Respondent to proceed or not.
| nst ead Respondent recalls "the anxiety" by appearance and | ack
of confort by the patient. Respondent told the patient that she
was not going to retrieve the root canal and that the next tine
(next visit), the goal would be to conpl ete everyt hing.
Respondent is not clear on when the patient was to return for
the bal ance of the treatnent. Respondent did not anticipate
that the patient would be relieved of synptons follow ng the

Decenber 13, 2004 appoi nt nent.
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36. More specifically, during the Decenber 13, 2004 visit,
after renoving the crown, Respondent opened up the pulp area and
started renoving the gutta-percha fromthe nesial buccal and
nmesi al |ingual canals.

37. After Decenber 13, 2004, the intention was that at the
next appointnent, all the remaining gutta-percha would be
retrieved and then the canals refilled.

38. Respondent renenbers speaking to the patient on the
tel ephone at a tine before the retrieval process began on
Decenber 13, 2004. What was said is not provided.

39. Respondent prepared what she describes as a letter, to
be signed by Patient L.E., that identified the status of care.
That correspondence sai d:

| L.E., have decided not to continue ny
current treatnment with Dr. Jenny Davenport.
| have declined to see Dr. Davenport
regarding ny treatnent although she has

advi sed ne that ny treatnment has not been
conpl eted and she would |ike to conplete the
treatnment. | hereby agree that any costs
incurred in the conpletion of this treatnent
are nny sole responsibility and I will not
make Dr. Davenport responsible for these
costs. | have agreed to conplete the
paynent of the treatnent with Dr. Davenport
and take possession of nmy crown to conplete
treatment with the dentist of ny choice.

This disclainer, which refers to the second pernmanent crown, was

signed by Patient L.E. on January 20, 2005, when she retrieved
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t he second crown and her patient records from Respondent's
of fice.

Ofice Staff

40. Sonya M kki Bates worked in Respondent's office while
Patient L.E. was being treated. She renenbers receiving a cal
fromthe patient saying that the patient was in excruciating
pain. The wtness does not recall what she did in response.

Dr. Hines

41. Dr. Hnes, who took over Patient L.E 's care, earned a
bachel or's degree fromthe University of M ssissippi in 1990.

He | ater attended the University of M ssissippi dental school
earning a doctor's degree. He has been |icensed to practice
dentistry in Florida since 1994. He perforns root canals on a
daily basi s.

42. As nentioned, Dr. Hines had treated Patient L.E. prior
to Decenber 16, 2004. She had becone his patient in June of
1998. For that reason, in his care and treatnment of the
patient, he was famliar with tooth nunber thirty-one before the
pati ent was seen on Decenber 16, 2004.

43. Wien Dr. Hines saw Patient L.E. on Decenber 16, 2004,
it was on an enmergency basis. The patient had pain and swelling
and tooth nunber thirty-one was very nobile. The purpose of the
care provided on that date was to try to address the patient's

pain and allow the condition to heal to sone extent. The
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patient had trisnmus in the jaw which prohibited her from being
able to open her nouth conpletely. X-rays taken on that date
reveal ed traces of gutta-percha or filling material inside tooth
nunber thirty-one. There were Iimted areas that had been

cl eaned out in the tooth and others in which gutta-percha
remained. Dr. Hines' inpression was that retreatnent of the
tooth had been commenced. In the treatnent provided that date
Dr. Hines renoved a tenporary crown that had been placed on the
tooth. To address the pain, he gave the patient a dexanethasone
injection, an anti-inflamatory steroid. He reduced the tooth
out of occl usion.

44, \Wien Dr. Hines saw Patient L.E. on Decenber 16, 2004,
he did not observe anything in her condition related to tooth
nunber thirty-one which he believed reflected a departure from
the standard of care by Respondent in providing treatnent before
t hat date.

45. In describing the patient's condition on Decenber 16,
2004, Dr. Hines indicates that the patient nore than likely had
recurring infection in the tooth that would push the tooth out
of the socket and nake it occlude. Dr. Hi nes proceeded on the
assunption that Respondent was trying to allow infection to be
renoved out of the tooth. But he did not have certain know edge
concerni ng Respondent's intensions. Dr. Hi nes had no di scussion

wi th Respondent concerning Patient L.E.'s care and treatnent.

17



Dr. Hines did not find it appropriate to fill tooth nunber
thirty-one and replace the restoration on Decenber 16, 2004. He
did this later.

46. In observing the X-rays he took on Decenber 16, 2004,
the remaining material in the root canals that he observed was
found in the nesial buccal canal and possibly the nmesial Iingual
canal .

47. Dr. H nes proceeded with the patient on Decenber 16,
2004, with the belief that the Respondent had begun the
retreatnent for tooth nunmber thirty-one but did not finish
because the patient was on Christmas break.

48. By conparison to Respondent, when Dr. Hines does a
root canal, to determine if the obturation is the right |ength,
he | ooks for indications with a pulp tester, basically allow ng
himto establish the length of the canal internally.
Verification is achieved by use of a radi ograph. Once the root
canal obturation is finished, the (postoperative) X-ray allows
the determ nation of the length and density of the fil
material. It would not be within the standard of care in
Dr. Hones' opinionif the dentist failed to conpletely obturate
and fill the canals of the tooth to the radi ographic ends.

Expert Opi ni on

18



49. Harold John Haering, Jr., is licensed to practice
dentistry in Florida, Kentucky and Tennessee. He received his
training in dentistry at the University of Kentucky. He has
practiced since 1982. He is a general dentist who provides
endodontic treatnment. He perforns root canals. He has al so had
experience revi ew ng endodontic treatmnment performed by other
dentists, by examning a patient's X-ray follow ng a patient who
has had a root canal. He was received as an expert in genera
dentistry with an enphasis, as a general dentist, on
endodonti cs.

50. In Dr. Haering's opinion the distinction between a
tooth that can be treated without a root canal and one where a
root canal is indicated, is a tooth that is exposed in the
dentin where a filling will suffice, as contrasted with a tooth
involving the pulp, as to the depth of decay or a fracture in
apical tissues around the roots. 1In the latter circunstances a
root canal is appropriate.

51. In providing root canal treatnent Dr. Haering places a
rubber damto isolate the tooth follow ng the provision of
anesthesia. Generally, a preoperative X-ray will be perforned.
That X-ray is to gain a neasurenent of the tooth as to its
I ength. The coronal portion of the tooth is accessed with a
burr down into the pulp to gain access to the canal. Patency

with the apex of the tooth, the end of the root, nust be
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established. This is done with a small file. A radiograph is
used in that process or the dentist ny use an apex |ocator or a
conbi nati on of both. Once the apex has been identified,

i nstrunmentation proceeds to the apical foranmen. This process

i nvol ves the renoval of pulp, bacteria, and decay while creating
access to obturate the canal. To place the obturating material,
a cone of nmaterial, gutta-percha is seated to a predeterm ned
length. After this is acconplished a postoperative radi ograph
is used to evaluate the obturation.

52. In trying to establish the correct length in the
procedure, it is a matter of clinical judgnent and for sone
clinicians the use of X-rays assists in determ ning the proper
| ength. CObservation of the obturation postoperatively reveals
the density of fill. The standard that is acceptable, according
to Dr. Haering, is to approximate 0.5 mllinmeters fromthe apex
radi ographically when considering the fill in the canal.

Dr. Haering s opinion concerning the proper root canal

obturation and the proximty to the apical foranen is one in

whi ch some U.S. schools accredited by the American Denta

Associ ation teach the neasurenent at approximately 1 mllineter
as acceptabl e but nost schools say that obturation should
approximate 0.5 mllineters in relation to the apex. To confirm
the outcone a postoperative X-ray is needed in Dr. Haering's

opi nion. The proper placenent cannot be determ ned by tactile
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nmeans, given the nature of the material that constitutes the
fill and other material in the canal that are forns of
constriction.

53. In treating the tooth, separate and apart fromthe
root canal work, is the need for restoration. The restoration
is necessary but is a different procedure.

54. According to Dr. Haering the proper standard for
performng a root canal is that the fill is radi opaque, that is
that it is wthout voids, that it follows the anatony of the
tooth and the root canal and that the obturation approxi nates
the apical foranmen, within 0.5 mllineters.

55. A root canal that is poorly obturated can cause pain
inthe patient, in Dr. Haering's opinion. In the apex area
there is no vascul arization. |If there is a void beneath the
fill, above the apex, it is susceptible to a buildup in
bacteria, pulp and debris. 1In this anaerobic condition,
probl ens can occur. Depending on the patient's health status it
can occur slowy or quickly, resulting in pain.

56. In preparing hinself to coment on Respondent's care
and treatnent provided Patient L.E., Dr. Haering | ooked at the
patient's charts, Dr. Hi nes' records and other materials
provided to the parties on the subject.

57. Dr. Haering expressed the opinion that the Respondent

viol ated the standard of care in the root canal perfornmed on
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Patient L.E. on June 28, 2004, by not readdressing the root
canal before proceeding with other work done on the patient that
comenced July 6, 2004.

58. Dr. Haering expressed the opinion that Respondent
failed to conpletely obturate the canals on June 28, 2004.

59. When a short fill occurs the obligation by the denti st
is to take out that filling and refill it to the proper |ength,
in Dr. Haering's opinion.

60. In Dr. Haering's review of the X-ray taken by
Respondent on June 28, 2004, when she perforned the root canal
on Patient L.E., he nmeasured the fill wth an instrunent
designed to address the length and by that process determ ned
that it was 5 mllineters short of the apex. The calibration of
the length of fill was done with use of a mcro-ruler. This
short fill created a void | eading to necrotic breakdown
byproducts in the canal that could affect the apical bone
eventual |l y.

61. Based upon his review of the patient records
Dr. Haering was persuaded that a permanent crown was seated on
the patient's tooth nunber thirty-one. In this belief he is
wr ong.

62. Wen the patient returned on Novenber 16, 2004, and
t he deci sion was made by Respondent to retreat tooth nunber

thirty-one, that was not a decision criticized by Dr. Haering.
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63. In Dr. Haering s opinion, on Decenber 13, 2004, when
Respondent saw the patient, the treatnent records and X-ray
taken confirnmed his expectation of an endodontic fill that was
| eft short. When Dr. Hines saw the patient with a swollen
condition and a nobile tooth on Decenber 16, 2004, this
indicated to Dr. Haering that the patient was getting infection
froma canal that was not conpletely reinstrunented.

64. Dr. Haering does not believe that Respondent net the
standard of care on Decenber 13, 2004. The patient had
conpl ai ned a nonth earlier about pain. To address the tooth, it
nmust be taken out of occlusion. Wth a short fill in the root
canal, the area will be susceptible to a buil dup of bacteria and
ot her noxious materials that needs to be reinstrunented. The
reinstrunentati on woul d be insufficient wthout reaching the
apex and cleaning it out. It was not appropriate to obturate
t he canal s on Decenber 13, 2004, because they were not ready for
that procedure. It would violate the standard of care to
obturate the canals at that time, according to Dr. Haering.

65. On Decenber 13, 2004, Respondent failed to conclude
reinstrunment ation of the canals visible on the radi ograph,
| eaving two of themw th debris, according to Dr. Haering

66. In wuld be a violation of the standard of care in the
treat ment on Decenber 13, 2004, if Respondent did not instrunment

the canals to the apex, to include areas where the canals had
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not been obturated, unless the patient was nade aware that she
m ght have a | ot of problens and was provi ded Respondent's
contact tel ephone nunber. |If the canals were not fully
reinstrunented that woul d not have gotten the patient out of
pain in the treatnent of Decenber 13, 2004.

67. In relation to the Decenber 13, 2004 treatnent,
Respondent was obligated to renove the fill to offer any
t herapeutic value to the patient.

68. In Dr. Haering's opinion the determ nation of the
appropriateness of fill by Iength and density is the only proper
met hod. Patient confort at the nonment, |eaving the prospect of
infection over time would not suffice.

69. J. Geoffrey Weihe, D.D.S., has practiced general
dentistry since 1968. He graduated from Enory University in
that year. He is licensed in Florida.

70. He was accepted as an expert in general dentistry, in
t he anal ysis of root canals and the performance of root canals.

71. He performed root canals on a consistent basis between
1970 and 2002. At present he regularly reviews radiographs of
endodontically treated teeth. He views the root canals and the
radi ographi c evidence after the referral of the patients for
endodontic treatnment and their return for restorative work which

he perforns.
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72. In relation to the standard of care for providing root
canal treatnment, Dr. Weihe expressed the opinion that the tooth
should be treated in a way that the organic material or the
majority of the organic material down to the apical third of the
tooth and including the proximty to the apex is renoved. The
canal s are shaped and sterilized, an inert material is
i ntroduced that is not affordable to growth of bacteria. This
process is to be done to the dentist's ability and to all ow
heal ing of the surrounding tissue, if necessary. The concept of
"best of the dentist's ability" would vary fromdentist to
dentist, according to Dr. Weihe. Concerning the filling of the
canals to the point of the apex, there would be variation in the
j udgnment based upon the clinician. Dr. Wihe is aware of sone
literature suggesting fill to the apex, sone within a half-

mllimeter of the apex, and some within two mllineters of the

apex. In his opinion the fill could be several mllinmeters
short of the apex and still be a successful fill. 1In
determning the optinal apex fill and its attai nment, Dr. Wi he

stated that the optimal clinical success occurs with the |ack of
infection, |ack of pain, and | ong-termuse of the tooth, confort
to the patient over a long term and the prospect of the
availability of the tooth to use as an abutnent for a crown, a

bri dge abutnent or whatever is needed in restorative dentistry.
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73. Dr. Weihe believes that a radiograph is not the only
avai l abl e tool to evaluate the adequacy of a root canal. He
i ndicated that the success of a root canal wll tell with the
passage of tine. G rcunstances that devel op after the
procedure, these considerations, in addition to the X-ray
findings, enter into the determ nation of the adequacy of the
root canal perforned.

74. Dr. Weihe agreed that the best way to determ ne where
the optimal fill has been achieved in a root canal treatnent is
with a radiograph. Optinmal length of the fill relates to the

position of the apex of the canal that cannot be seen on an X-

ray. An apex |ocator can be used as well. Files or reaners can
be used to make these determnations on optimal fill while the
patient is undergoing treatnent. In his opinion an experienced

operator, clinician, can sense the apex with his or her fingers
with the file in hand.

75. To arrive at his opinion concerning Respondent's care
of Patient L.E., Dr. Wihe reviewed the charts and X-rays
provi ded from Respondent, the charts and X-rays from Dr. Hi nes,
the deposition of Dr. Haering, the deposition of Patient L.E., a
deposition of Respondent and the in-hearing testinmony of the
Patient L.E. Based upon this information, Dr. Wihe believes
t hat Respondent net the m ni mum standards of perfornmance and

di agnosi s and treatment when neasured agai nst generally
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prevailing peer performance. This opinion applies to the
treatnment and care rendered by Respondent on June 28, 2004, and
Decenber 13, 2004, and any records and radi ographs nai ntai ned by
Respondent in treating Patient L.E.

76. Based upon the postoperative radiograph from June 28,
2004, and the radi ograph obtai ned on Novenber 16, 2004,

Dr. Weihe believes that the canals were appropriately filled in
conpl i ance with m ni nrum st andards of perfornmance and di agnosi s
and treatnent, when neasured agai nst generally prevailing peer
performance in the treatnment Respondent provided Patient L. E

77. Dr. Weihe believes it was appropriate for Respondent
to retreat tooth nunber thirty-one in Patient L.E.

78. Dr. Weihe's exam nation of the X-ray taken on
Decenber 16, 2004, by Dr. Hines, does not lead himto the
concl usi on that Respondent failed to nmeet m ni mum standards of
performance in diagnhosis and treatnent when neasured agai nst
general ly prevailing peer perfornmance.

79. Dr. Weihe does not believe that it was inappropriate
to begin the instrunentation of the canals in treatnent of
Patient L.E. on Decenber 13, 2004, and conti nui ng that
instrunentation at a later tine. To do so would not violate
perfornmance standards in diagnosis and treatnent

nmeasur ed agai nst generally prevailing peer perfornmance.
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80. In Dr. Wihe's opinion a poorly obturated canal can
eventual ly result in pain.

81. Having considered the expert opinion testinony by
Drs. Haering and Weihe, in relation to the allegations in the
Adm ni strative Conplaint, Dr. Haering's opinion is nore
conpelling. It is accepted to the extent that he expressed the
beli ef that Respondent had not net the m ni num standards in
performance and di agnosis and treatnent neasured agai nst
generally prevailing peer performance. |In particular, his
opi nion that Respondent failed to conpletely obturate the canals
in tooth nunber thirty-one on June 28, 2004, is persuasive, as
is his opinion concerning the failures in the treatnment provided
on Decenber 13, 2004. |In addition, Dr. Haering' s opinion that
Respondent proceeded with the treatnent of tooth nunber thirty-
one on July 6, 2004, without retreating the inadequately filled
root canal (s) is accepted. This determination is made in
deference to the opinion that the fill in the root canal in
| ength conpared to the apex in tooth nunmber thirty-one m ssed
t he acceptabl e approximation by a significant margin. A range
of 0.5 mllineters to 1 mllinmeter woul d have been acceptabl e.
A difference of 5 millineters is not acceptable in the view of
any witness. By contrast, Dr. Wi he's equivocal description of
what woul d be acceptable, awaiting the outcone where the patient

experienced difficulties, is unpersuasive. Finally, the remarks
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by Dr. Hines that he found nothing about the treatnent perforned
by the Respondent that concerned hi mwhen he treated

Patient L.E. on Decenber 16, 2004, was prem sed upon certain
assunptions about the arrangenents between the patient and
Respondent concerning additional treatnent by the Respondent
that were not established in the facts. Mreover, the enphasis
pl aced by Dr. H nes was the nore i nmmedi ate concern for relieving
the patient's synptons, sonething Respondent had not done.

Dr. Haering' s viewpoint was based upon a nore detailed
assessnent of Respondent's perfornmance before the patient was
seen by Dr. Hines on Decenber 16, 2004.

Recor ds Keepi ng

82. The Adm nistrative Conplaint accuses Respondent of
failing to record that she had cenented the final crown or the
date that it was cenented pertaining to tooth nunber thirty-one
after the June 28, 2004 root canal had been performed and/ or
that Respondent failed to record what instrunmentation took
pl ace, how nmuch | onger the canals were instrunented or what was
renoved when therapy was provided on Decenber 13, 2004. It has
not been found that the crown was cenented on tooth nunber
thirty-one after the June 28, 2004 procedure. Records on that
subj ect and the use of instrunentation, and how nmuch | onger the

canals were instrunented, taken to nean, in relation to the
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| ength of the canals and what was renoved during the therapy on
Decenber 13, 2004, is not meaningful .Y

CONCLUSI ONS OF LAW

83. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng in accordance with Sections 120.569, 120.57(1) and
456. 073(5), Florida Statutes (2006).

84. Respondent is a licensed dentist in Florida, |icense
nunmber DN13321.

85. Through the Adm nistrative Conpl ai nt, Respondent has
been accused of:

i nconpet ence or negligence by failing
to meet the m ni num st andards of performance
in diagnosis and treatnent when neasured
agai nst general ly prevailing peer
performance, including, but not limted to,
t he undertaki ng of diagnosis and treat nent
for which the dentist is not qualified by
trai ning or experience or being guilty of
dental rmal practi ce.

86. The manner of the alleged violation is that Respondent
fell below the standard for perfornmance in that:
a. Respondent failed to conpletely obturate
t he canal s of tooth nunber 31 on or about
June 28, 2004, and/or Decenber 13, 2004;
b. Respondent proceeded to performa
bui | dup on tooth nunber 31 before retreating

the i nadequately filled root canal on or
about July 6, 2004,
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c. Respondent seated a final crown on a
poorly filled root canal tooth nunber 31
after the June 28, 2004 root canal;

d. Respondent failed to record that she
cenented the final crown on tooth nunber 31
after the June 28, 2004 root canal and/or

e. Respondent failed to record what
instrunmentation took place, how nmuch | onger
the canals were instrunented on what was
removed during root canal therapy on or
about Decenber 13, 2004.

87. As a consequence, Respondent is alleged to have
viol ated Section 466.028(1)(x), Florida Statutes (2004), which
states in pertinent part:

(1) The follow ng acts constitute grounds
for . . . disciplinary action, as specified
ins. 456.072(2):

(x) Being guilty of inconpetence or
negligence by failing to neet the m ni num
standards of performance in diagnosis and
treat ment when neasured agai nst generally
prevailing peer performance, including, but
not limted to, the undertaking of diagnosis
and treatnment for which the dentist is not
qgqualified by training or experience or being
guilty of dental malpractice. . . . As used
in this paragraph, "dental mal practice"
includes, but is not limted to, three or
nore clains within the previous 5-year
period which resulted in indemity being
paid, or any single indemity paid in excess
of $25,000 in a judgnent or settlenent, as a
result of negligent conduct on the part of

t he denti st.
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88. This is a disciplinary case. For that reason
Respondent bears the burden of proof. That proof nust be
sufficient to sustain the allegations in the Adm nistrative

Conmpl ai nt by cl ear and convi nci ng evidence. See Departnent of

Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996);

and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987). The term

cl ear and convincing evidence is explained in the case In re:
Davey, 645 So. 2d 398 (Fla. 1994), quoting, wi th approval from

Slomowitz v. Wl ker, 429 So. 2d 797 (Fla. 4th DCA 1983).

89. The Adm nistrative Conpl ai nt nust provide reasonable
notice to Respondent of the conduct that would warrant the

i mposition of discipline. See Cottrill v. Departnent of

| nsurance, 685 So. 2d 1371 (Fla. 1st DCA 1996). Respondent was
noti ced concerning the care provided Patient L.E. in 2004. The
Adm ni strative Conplaint refers to Section 466.028(1)(x),
Florida Statutes (2004), pertaining to the standard of care. It
makes no nention of Section 466.028(1)(m, Florida Statutes
(2004)%, concerning the records necessary to justify the
treatnent of the patient.

90. Any allegations concerning recordkeepi ng cannot
properly be subsunmed within alleged violations associated with
Section 466.028(1)(x), Florida Statutes (2004). See Barr

supra. Therefore, Petitioner may not proceed agai nst Respondent
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for mtters set forth in paragraphs 19d. and e. to the
Adm ni strative Conplaint accusi ng Respondent of failures in
r ecor dkeepi ng.

91. Gven the penal nature of this case, Section
466.028(1)(x), Florida Statutes (2004), has been strictly

constructed. Any anbiguity favors the Respondent. See State v.

Pattishall, 99 Fla. 296 and 126 So. 147 (Fla. 1930), and Lester

v. Departnent of Professional and Occupati onal Regul ation, State

Board of Medical Exam ners, 348 So. 2d 923 (Fla. 1st DCA 1977).

92. As referred to previously, the discipline that may be
i nposed shoul d Respondent be found in violation of Section
466. 028(1)(x), Florida Statutes (2004), is set forth in Section

456.072(2), Florida Statutes (2004), which states:

(2) When the board . . . finds any person
guilty . . . of any grounds set forth in the
applicable practice act, . . . it may enter

an order inposing one or nore of the
foll owi ng penalties:

* * %

(b) Suspension or permanent revocation of a
i cense.

(c) Restriction of practice or license,
including, but not limted to, restricting
the Iicensee frompracticing in certain
settings, restricting the |icensee to work
only under designated conditions or in
certain settings, restricting the licensee
fromperformng or providing designated
clinical and adm nistrative services,
restricting the Iicensee from practicing
nmore than a designated nunber of hours, or
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any other restriction found to be necessary
for the protection of the public health,
safety, and wel fare.

(d) Inposition of an adm nistrative fine
not to exceed $10, 000 for each count or
separate offense. If the violation is for
fraud or making a fal se or fraudul ent
representation, the board, or the departnent
if there is no board, nust inpose a fine of
$10, 000 per count or offense.

(e) Issuance of a reprimand or letter of
concern.

(f) Placenment of the |icensee on probation
for a period of tinme and subject to such
conditions as the board, or the departnent
when there is no board, may specify. Those
conditions may include, but are not |linmted
to, requiring the |licensee to undergo
treatnment, attend continuing education
courses, submit to be reexam ned, work under
t he supervision of another |icensee, or
satisfy any terns which are reasonably
tailored to the violations found.

(g) Corrective action.

(h) Inposition of an adm nistrative fine in
accordance with s. 381.0261 for violations
regardi ng patient rights.

(i) Refund of fees billed and collected
fromthe patient or a third party on behal f
of the patient.

(j) Requirenent that the practitioner
undergo renedi al education

In determ ning what action is appropriate,
the board, . . . nust first consider what
sanctions are necessary to protect the
public or to conpensate the patient. Only
after those sanctions have been inposed may
t he disciplining authority consider and

i nclude in the order requirenents designed
to rehabilitate the practitioner. All costs
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associ ated with conpliance with orders

i ssued under this subsection are the

obligation of the practitioner.

93. ddear and convincing evidence was presented to show
t hat Respondent failed to appropriately obturate the canals on
tooth nunber thirty-one in Patient L.E. in the procedure
performed on June 28, 2004. She then proceeded to restore the
tooth on July 6, 2004, w thout correcting the inadequate fill in
the root canal. On Decenber 13, 2004, when Patient L.E
presented, the root canals were not adequately addressed, such
as to provide relief fromthe disconfort that the patient was
experiencing at that tine. Eventually the pain becane extrene
within the three-day period before the patient was seen by
Dr. Hines on Decenber 16, 2004. |I|f Respondent believed that the
patient was overly anxi ous on Decenber 13, 2004, as Respondent
cl ai ms, Respondent shoul d have nmade the patient aware of the
potential consequences of not conpleting the retrieval in the
root canals. Respondent neglected to do this, leaving matters
unresol ved, to include, a specific appointnent date for the
patient's return to finish the treatnent.
94. The circunstances on the several dates described | ead

to the conclusion that Respondent is guilty of inconpetence or

negligence, by failing to neet the m ni num standards in

performance and di agnosis and treatnent when neasured agai nst
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general ly prevailing peer performance in violation of Section
466. 028(1)(x), Florida Statutes (2004).

95. Florida Adm nistrative Code Rule 64B5-13.005 in effect
at the time of the violation establishes disciplinary guidelines
for a violation of Section 466.028(1)(x), Florida Statutes
(2004). These guidelines are in addition to the authority in
Section 456.072(2), Florida Statutes (2004).

96. When di scussing the disciplinary guidelines under the
af orenentioned Rul e they state:

64B5- 13. 005 Disciplinary Cuidelines

(1) Unless relevant mtigating factors are
denonstrated the Board shall always inpose a
repri mand and an admnistrative fine of

$10, 000. 00 per count or offense when
disciplining a licensee for any of the

di sciplinary grounds |isted in subsection
(2) or (3) of this rule. The reprinmnd and
adm nistrative fine is in addition to the
penal ties specified in subsections (2) and
(3) for each disciplinary ground.[¥!

* k*x %

(3) Wen the Board finds an applicant or
Iicensee whom it regul ates under Chapter
466, F.S., has commtted any of the acts set
forth in Section 466.028, F.S., it shal

i ssue a Final Order inposing appropriate
penalties within the ranges recommended in
the follow ng disciplinary guidelines:

* * %

(bb) Being guilty of inconpetence. The
usual action of the Board shall be to inpose
a period of probation, restriction of
practice, suspension, and/or revocation.
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(cc) Being guilty of negligence or dental
mal practice. The usual action of the Board
shall be to inpose a period of probation,
restriction of practice, and/or suspension.

97. Florida Adm nistrative Code Rule 64B5-13.005(4) sets
forth factors of aggravation and mtigation where it states:

(4) Based upon consideration of aggravating
and mtigating factors, present in an

i ndi vi dual case, the Board may deviate from
t he penalties recommended in subsections (2)
and (3) above. The Board shall consider as
aggravating or mtigating factors the
fol |l ow ng:

(a) The danger to the public;
(b) The length of time since the violation;

(c) The nunber of times the |icensee has
been previously disciplined by the Board,;

(d) The length of tinme the |icensee has
practi ced;

(e) The actual damage, physical or other-
w se, caused by the violation and the
reversibility of the danage;

(f) The deterrent effect of the penalty
i nposed;

(g) The effect of the penalty upon the
licensee's livelihood;

(h) Any efforts of rehabilitation by the
i censee;

(i) The actual know edge of the |icensee
pertaining to the violation;

(j) Attenpts by the licensee to correct or

stop the violation or refusal by the
|icensee to correct or stop violation;
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(k) Related violations against the |icensee
in another state including findings of guilt
or innocence, penalties inposed and
penal ti es served,

(1) Penalties inposed for related offenses
under subsections (2) and (3) above;

(m Any other relevant mtigating or
aggravating factor under the circunstances.

98. No danger was presented to the overall public by the
violation. It has been nore than two years since the violation.
Respondent has not been previously disciplined by the Board, and
Respondent has practiced for nore than a dozen years. There was
the need for additional treatnent on Patient L.E. follow ng
Respondent's care. The condition was not beyond reversal.
Matters of deterrence and the position of the Respondent's
livelihood are considered in deciding the recommendation for
puni shment. Respondent is by virtue of the circunstances
know edgeabl e of the accusation, to include a formal hearing to
address the subject. Attenpts to correct the probl em pertaining
to potential harmto other patients was not described. It is
not assuned that there were additional problens wth other
patients of a simlar nature. There are no related violations

i n anot her state.
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RECOMVENDATI ON

Based upon the findings of facts and the conclusions, it is

RECOVVENDED:

That a final order be entered finding Respondent in
violation of Section 466.028(1)(x), Florida Statutes (2004),
issuing a letter of reprimand, inposing an adm nistrative fine
of $5,000.00, and requiring Respondent to undergo additiona
training pertaining to endodontic treatnment of patients, to be
conpleted within one year and restricting Respondent from
provi di ng endodontic treatnent until that training has been
conpl et ed.

DONE AND ENTERED t his 22nd day of June, 2007, in

Tal | ahassee, Leon County, Florida.

e

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 22nd day of June, 2007.
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ENDNOTES

1/ This case involves an alleged violation of standard of care
under Section 466.028(1)(x), Florida Statutes (2004). It is not
a docunentati on case under Section 466.028(1)(m, Florida
Statutes (2004). For that reason problens associated with
docunentation may not be considered. See Barr v. Departnent of
Health, Board of Dentistry, 32 Fla. L. WeklyD923, 1st DCA of
Fla., opinion filed April 11, 2007.

2/ (1) The follow ng acts constitute grounds for
disciplinary action, as specified in s. 456.072(2):

* * %

(m Failing to keep witten dental records
and nedical history records justifying the
course of treatnent of the patient

i ncluding, but not limted to, patient

hi stories, exam nation results, test
results, and X rays, if taken.

3/ At present, under Florida Adm nistrative Code Rul e 64B5-

13.005(1)(x), the admi nistrative fine ranges from $500 to $8, 000
for a first offense.
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Jam e Ito, Esquire

Wayne Mtchell, Esquire
Departnent of Health

4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

Mary K. Sinpson, Esquire

Kat heri ne B. Chapnman, Esquire

Gui | day, Tucker, Swartz & Sinpson, P.A
1983 Centre Point Boul evard, Suite 200
Tal | ahassee, Florida 32308

Susan Foster, Executive Director
Board of Dentistry

Department of Health

4052 Bal d Cypress Way

Tal | ahassee, Florida 32399-1701
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Josefina M Tanmyo, General Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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